Evidence Big Picture

Has Counsel

TEST

#1: Form

Asked a
Question? Objections to Form of Question
LEADING ARGUMENTATIVE CALLS FOR SPECULATION
SRR MISLEADING ASKED & ANSWERED LACK OF FOUNDATION
MOVE ON COMPOUND NONRESPONSIVE ASSUMES FACTS NOT IN EVID.
CONCLUSIONARY CALLS FOR NARRATIVE HARASSING / EMBARRASSING

TEST #2: Relevance

Logical Relevance

Legal Relevance

General Rule:

TENDS TO PROVE
OR DISPROVE A
MATERIAL FACT

Character Evidence &
Similar Occurrences

IRRELEVANT TO PRESENT ISSUE;

ALLOWABLE PURPOSES & EXCEPTIONS

Excluded, though relevant, if:

Unfair Prejudice or
Policy Exceptions

TEST #3: Presentation

Witnesses

Percipient Witnhess

Must Be Competent

PERS. KNOWLEDGE & TRUTH

Can Be Impeached

Opinion Witness

Documents

Others

Lay Opinion
USUALLY INADMISSIBLE
Expert Opinion
MUST BE QUALIFIED

Authenticity
Best Evidence

Parol Evidence

General Rule:

OUT-OF-COURT
STATEMENT TO PROVE
TRUTH OF THE MATTER:
INADMISSIBLE HEARSAY

Does It Sound
Like Hearsay?

IF NOT, MOVE ON

v

Does a
Privilege
Apply?

IF NOT,
YOU'RE DONE

Real Evidence
Judicial Notice
Burden of Proof

Presumptions

TEST #4: Hearsay

Non-Hearsay
by Rule, so Admissible

Party Admissions

Party, Vicar., Former
Testimony

Prior Witness Statement
Inconsistent, Rebuttal I.D.

TEST #5: Privileges

Exceptions:

Admissible
Hearsay

Unavailability

Dying Dec., Former
Testimony, Statement
Against Interest

Evidentiary

Privileges

Spousal

SPOUSAL IMMUNITY &
EVIDENTIARY PRIV.

Availability
Immaterial

Excited Utterance
Past Recollection
Recorded

Present Sense Impr.
Business & Official
Records

Bodily Condition
Ancient / Learned
Docs

Present State of Mind
Federal Catch-All

Other

Attorney-Client

CLIENT HOLDS PRIVILEGE;
INDEFINITE APPLICATION

Doctor-Patient
COURSE OF TREATMENT
PATIENT HOLDS PRIV.

(FEDERAL)
2. STATE LAW
(DIVERSITY)

Source of Law
NO FEDERAL RULES
1. COMMON LAW

Issues

Waiver
1. FAILURE TO CLAIM
2. DISCLOSURE
3. BY CONTRACT
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